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ts Burgeonihg technology has had a tremendous influence 
on literature and creativity and promjges to continue such influence. 
The nurmber of. works and the subject matter protected by copyright is 
also expanding, but we must be careful lest the effect be to destroy 


ae 


_ creativity. Compulsory licensing of recordings, television programs, 


and other media productions, with concomitant government’ regujation ©  . 
and intervention, is becoming more popular as, well as more ominous in 

its infringesgents on individuals" control.of rights to their/creative’ | 
output. In addition, the author's one-to-one relationship with the 
reader is being invaded by increasing nuabers of middlesen Who y 
control access td the media, to’ the point that authors may/need 

lcollective organjzations to protect,their rights to fair 
remuneration. The role of the federal government is expanding to 
encompass regulatory standards, royality-rates, disputes over ; 
distribution of Statutory royalties, and the means by which authors 
organize for payment of royalties,,.Those who make decisions ‘must be 

aware of the datgers facing independent authorship in the next 

‘decade. (LS) 3% 5, PR ; ‘Me . 
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jee) waa a 
: : ur ra ’ e - | - ' ° , 
. 3 me * . " 
’ He . = Bie 4 ~ 
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1 When Paul Gitlin:called to invite mg to deliver, the Sixth’ ' ' 
i ~¢ 3 e z * 
oe a Donald b Brace. Memorial beupurey he did je more fhonor than he knew, 


Va Clifford Brace was, a truly outsta aging: publisher, who brought 


” to thé American public the works of some the “greatest Fngiaeh authors 
= . 't La a 
of the ‘Twentieth Century, Among them ” tha ‘illite writer whose works # 
. ae ' af ee a ; e 
and ie ahd life have spoken to me more dirsetiy: than that of any . f 


a 
° ‘ 


\ a” * 


other: eee Orwell. - ae \ 


¢ 
; 2 ‘In, 1946 Orwell wrote to bis agent, Leonard Hooke, ae 
gue a“ far t < Me . a ies 
: : You mentioned ‘ip your lagt’ letter ‘ssomething - : st 
« about giving Harcourt Brace an option: on * a te 
: future books. “te a bit. premature as I we 
ran \ have no book in preparation yet, but I should ea 
. ' F think Harcourt Buace| would be the people. to . fe 
wg & tie up with, as they had the courage to publish ie Ye % 
+ 


sie ae a Animal Farm. But of course they may well be HUE mS 


é 
off thé idea if the book ftops in the USA, ae- a 


tay it well may. T am not sure whether one can. = 
count on the America publit grasping what it is {¥ : 
about. You may remember that; [a certain pub-. a Pd Ps 


f 
lisher] had been’ asking me for sdéme years fat a 5 ed 


\ 
~~. 
yf os manuscript, but when f sent the ‘MS of AF in 1944 «= ” 
, a m4 _ they returned it, saying shortly that "it was a ‘ _ 
‘ impossible to welt animal storieX in the USA," ‘ : 
Mm . 4s « « #80 I suppose it might be worth indicating ’ j 
ee onthe dust-jacket of the -American.edition what, 7 ia 
B the book is about.. However, *Harcourt Brace- 4, 


~ would be the best aak of that. yy me - 


W Register ster of “Copyrights. “The vi views st the author are. personal na are ; 
eo _aret vintended’ to reflect any official positions of the Copyright Office 

A or of the Library of sigiaiage ‘No seprrane is claimed in this lecture,  * 
oy . ¢ = : \ . “ * 


» 


‘ ’ 
ny ‘ 
bd + 


4# A Harcourt. Brace did, in fact, go on to publish peweid "aZnexe 


. work, ‘one whose‘ literary and historical significance, ant wh ,ultimate 


- social influence, cannot be exaggerated,’ The title of Orwel Y 8 work, 


« * 


Orwell, .who was dying seidiaieoleel was published in 1949, cast his 


“story in @erms of the utwiost pessimism, bias nie inten ‘ion: was tHe = + 


opposite of despair, "1984" is a Kind of hymn to wh 1t Erich Fromm, has. 
t . ’ . ‘ 
, called fhe ey roots of Occidental culture: the spirit of humanism 


a 


7? and dient ey, “Most of atl it is a warting that thd values on which our 


/ es oe tp - 
‘/ culture is based -- of individtalism, wig free expression -~ 
rd are in the most immediate possible danger, not/from any particular - \ 


ade a or political system, ‘ but¥s imply frogilehe sis a of technology. 
» 


Orwe} 1. was powerfully and desperately seh to warn us 6f the new barba- j 
x ; f; ‘ e 
rigm just argind iad corner, ‘of! “the new form of managerial industrialism’ 


/ 


in which, #' to quote ‘Fromm’ 5 ieee ali “man builds machines which 


act Like men and “develops men*who act\like machines" -- of "an era of. ~ 
> al complete aliefetion, tn which men are transformed tate: 
things’ and become appendices to the process of production and svohepelaic 
: -For subitettins this book, and ‘for publishing biectek Orwe fl we 
‘ o WITy Donald Brace aunhites to be thanked and wre ‘The message coca ; 


oe % “ A 


my generation very profoundly. And yet today, ‘Tesstghan eight years , 


” ” 


bs a” 


} 


#4 


M ‘certainly have no wish to plunh)enyone into a blue funk over what is X.. 


4. es 


be ere | ee he 


from the date Orwell chose as his parti: ular se sag ~* wet Bveryy: 
* 


thing he predicted. is coming true, and not just in other pounteieeiee 
Ri Se é F 
we accept these horrors as inevitable or even acceptable, and spend mast 


¥ 
- 


of our time looking for personal anodynes, 
/ , ’ 

When he first talled to ask me ‘abut making this lecture, ; 

‘ . * 4 % ¥ 

Paul Gitlin had: just seen a piece I‘wrote 2. the Centennial Issue of 


— 


ane Library, Journal SA EKED “Copyright and the Future- Condition of * : oe 
‘Authorship." Ne said he found © the os of my essay pessimistic, and ‘he. 
a » - 
rather implied that I might do well: to make this lecture a little more: 


Sachede; As I told him, my own feeling is not one qf despair, and I 


happenihg tb copyr ight“ and the condition: of authorship, But in copyright, 


which is thé ih aa field I am called upon to plow, I do believe that 


> people should be made tovrecognize the dangets and to realize that there 


ils still a chance to do some thing toward averting them. 
mm) 


, I am making these remarks @t a time that may prove to ire a 


\ 
\ 


major turning point in the history of iner ican ¢copyright.law. In February 


. ~ ty ” 


the bill for general revision of the copyright: law, which has. peed ; 
pending in Congress for nearly years," passed the Benaee, ‘unanimously 


by a vote-of 97 to nothing. Progress in the House of Representatives 


or : a 


has been slow,“ and I see enormous difficulties in ‘the months ahead, but I . 


“still believe ‘it is safe to predict enactment of the bill Sh: PRUE If I 


‘ 


am wrong, if the efforts to refotm the pres copyright statute of 1909 a ie 
B f 


“ 


to continue into the 1980' s in the face 3 eat iy Sscheiel ag feet change, 
I am afraid the picture I am painting will be much’ darker and itaatie ‘ 


than I anticipate. e 
. “ 


Ps i : : 5 ‘ 


— 


° 


I prefer to took en the: aragiiier side, T base my analysis ’ 
oF copyriaht in the’ 1980" s on the assumption that S, 22- of the 94th 
Congress will be in: eb fect before the start of that decade, _and that, the 


impact of, ‘its chanees will already have been felt. ' These changes fill cer- 
tainly ae basis for the conditions of authorship and the dtesentnnvion 
of ‘futhors' works dunihg the last i ac lis : 


Wren’ I began to’ frame the outline of this lecture I first 


» 


thought I would take the ‘aad AG ae ofS, 22 and project them 
“ ie eh 


into the-1980's,. in an atkémpt to analyze how' they should work out in 


‘practice. It did not ‘take me lorg to realize that thik-approach would be 


‘ 


both too difficult!’ and too easy: too difficult because of the amount of 
re * 


complex detail and imponderabilia involved, and too easy because it is 


always simpler to-analyze_ the trees and ignore the forest and the sur- 
a : 


J 


‘roundipg terrain, Instead, And. with considerable misgivings, I wilt try 


to take the trends I see working upon and ‘through the domestic revision 


‘bill -- and in international copyright -- and to project what may emerge 


from them in the next decade, I will try to deal with these trends ‘under 


2 1 . ae | : 
four general: headings: “ . 


. ’ = . 
F . 


1) The nature of copyrightable works and the 
methodg of their dissemindtton; 


5. @ 2) ‘The nature of rights in copyeiehiable works; 
% ‘ 
. 3) The-situation of individual authors; and : 
% ¢ 
? 4) The role of the Stats in SepEETEN and * 


° 


authorship. 


iz 


yo * Lt seems almost superfluous .to observe that the technological 


ta have god-like qualities, It is certain that®-amid all the 
cS) - Ee 


: ‘ . : 1 a ota 
7 ; * si be : ‘ 
a ae . _. . . 
Ba: be . : "I j 3 r . 
The nature of copyrightable wdrks and the methods: of their ae 
dissemination an ah te oa 


4 om . a 
a my 


a a Orwell, that mankind is changing the,world 
through technology and that technology in-its turntis changing mankind 
into technglogical beings, Where does this leave the creative individual” >» 


and his ability to present his gdeas and eredgions others? 


“ 


. 


revolution in communications is 4 pivotal event in ‘the history of mankind, 
. af ‘ 


A . ‘ ; 
“and“that its full impadt has not’ yét been felt. : Among the. plethora o 


. 
©. of : 


electronic marvels mow arrayed for our use, there are those that ar merely 
12 he F 2 Nas ‘ ae ~« 
transitory toys and gadgéts , “but there are others that seem, to~s e people = 
: : 2 , a 
>~ 


and advertising, theyquality of human ‘life is changing, and . 
* 4 . : 2 
impact of the change has not yet been felt. : / ‘ a 


- Anyone who sits down.and thinks about what has’ happened to mass 


communications since 1909 can come up with quite a list. Silent and 


later sound motion pictures; radio and later televi¥ion and still later © x x 
cable and pay-televi'sion; computers and their abiféty to assimilate, fade 
_ "generate, and manipulate limitless amounts of ipfformation; satellites 
ie s i \ - F = . : 
and their pgtential for reaching and linking ¢veryone on earth; sound Z A 


” 5 SSH 


"recordings and later audio and video tape r cordings; photocopying and 


. ao? ’ 
-thicroreprography; and automation in the c Jeipn pnd reproduction of F 


‘ 


exhaust the, list, afd many : , 
i ' ; 4 : 


= : a} : * : * gitect é 
evelopments combine and intefact, providing nationwide and 


Ue . 
- ‘ 


“oe UJ - 4 - e : e 
, ; ; , hie : 
a 


ie] ‘ e ® . . + * . 
ry z what passes for prfegiertion ankegateatotawent. Ande thege is tie 
‘ ‘ a > * oe ‘ 
‘ Ri AE os. ; eee Fd 
dently no end foo thif process: aa satellitw. is already mating direet 
: « PS : n ‘ 
* . Pa , F | 
Lransmission® inge individual receiving sets in Tndia; holopraphy os 
. 2 ' . 
- So Amacai 


. @ bs ¥ i 


bepdoniapy fo dose cys mystery; and tasers are betap used for all sores 
‘ - Py 5. x. 


of Uhrnyse 


. we 


for dataseteraye, for communications channels inte homes, 


. 
ot cg r 


and.as part ®f cabmpreial bikteo disk: players sdan to eater the ‘consumen 
. . “ . ; ‘ 


an} 
. 


marketpbace, i ~ ‘ 
. * 23 On the face of 1P, abl this oopens tremendous new ohannels for 
» 2 . . ‘ . 5 % 
: he ae 
creatiwe endeavor and new ways off reaching huge andienges of readers 
p, ‘ . : 
; *. ® i 


\ « 


» and 


a 
’ 


viewers, and Listehers, and infetmation sealers, 


J 
b % 4 


Like the, iguemtion of 


. 


| . ee P 
F movable type andoof partion Cechniqdges and musical i@struments during the 


i { . ; 
Renaissaner, Leelitolery Peebringins, whole new breed of.eneéators into 
‘ ~ bs . ’ 
5 * i , 
the conminicatrons sirts Tt is a%o allowing traditional creators to 
é 


2 . 
. : < s a a : 
fix their works Hervanent ly and Jiterally to pet them onte thechands af .* 
1 | ; , ‘ 
) ! 


4 ; * 7 ’ 
anyone who wisheg to see or hear them, The 80's should see same i ia 
| . , . 


° « 


| { ; f P 
” I ' ge eer . ' . 
, tleve Topment.s) in premway , Cwomway, and urbimited wireless Commun ical ions, 
. N e : ; 
Ff > Despite 
| 


* . ’ ” 


. 


ae eat . j / ‘ t 
the evynicism and alienation that we see everywhere + 
eye today, mest Heyy still welcom/ each technological "advance! as some 


sort Of mi tag le jand rash ‘to buy and use it for’ porposds ing, if pressed 
ye 2 a“ 7 g } a 


: the} might have chub te artieulat ing. Yet, unless lo misjudpe the signs, 
7 . ¥ f 


Ips ' 


‘ j \, . 
Chege is a prewing reabization that atl 


i * FF 


this machinery has done lass than 


. * i ’ ' ee" 
noth any, to Simpy we homan bife, and the more voracious our craving for 


‘ ’ . he . o' 


techno logtgall’ ad vane, 
| 


. 
* Z 


’ 


ies . . . bd 
the more individual people syffer. Instead of 


Par j A , ‘ : ey 4 
ss fostering perttetion in the arts and the creation of masterpieces, Che 
att | : . t : 


a 
. . ra 
Px | E 
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+ s _* . 


, ’ 
— sane een so & cee ee 


7 eee 


vy - j . : a . ; 
* eee an - \ , Z 


ys i a) 
cgamun ic tions revolution has already maimed a number of traditional: 


, : ‘ . a 
forms of expression and is destroying our standards, our ability, 
% bl ; 
' ‘ 


apd our desire to judge our own culgure, 
a ‘ 


I caenke ama wdinting a few years ago that, if the . 


“present trends fontinue, by the!_end Of the century we will Have a great 
“a f 


i many fhore ‘birdp than w@h ave now, but, that they will almost all be either 
i ‘ ‘ % s # ' 


pigeons. and starlings. I have the same feeling about the effect of 3 \ 
4 Co ae a ee 


technology on copyright: a great many more works are going to be copyrighted 


in 1986 than in 1976, but their intrinsic value will continue fo decline. 


. 


“I believe that the coufts and the.Congress will continue to 


‘ 


expand’ the subject matter protected by copyright and to cover the new uses 


. , . 


of copyrighted works madé possible by the expanding technology. p But if 


BN } Ly Oe ie 
the effect of this limitless expansion is..to destroy incentives to truly 
. ae or e . 
. es a 
. * . % =f . 5 . . t , . 
: creative work, to substitite remuneration for inspiration, and to make “1 
great creative works compete unequally with vastly increased quantities of 


trash and propapemtitfa, we will have lost much more than we have gained. 


‘ins Hn te 5 


The nature of right'’s in me rightable works . ; 
ee SE . —_— 
Throughaut the whole range,of national and international 


&. ‘copyright regimes nce 1950, a single concept insistently recurs: it 
> Heawuntly called compulsory owustas: although in its various guises 
it au"bs refeFred to as "obligatory," dpuetakne Pi "legal" or-"agreed " 
“Licensing, ,characteristically, it |is- offered ‘a compromise to copy- 
right controversies in two situations: where technology has created 


new uses for which the author's exclusive rights have-not been clearly . 


b . 


aia dla and where technology has made old licensing methods for . f 


2 3 _ established rights sanleveid or inefficient. e / 


east ~ ‘ 4 é ! 
Under a typical compulsory licensing Scheme, ‘the author loses 
« . i 


qe eg 3 , 
the rigHt to control the usg of/his work, and cannot grant~anyone an 


. 


é 


« : ‘ 
Cy ah 6 art ie 
exclusive! license for a certain specified purpose. Instead, his work 


is lumped with thousands of millions of other works, and the author also 
becomes a unit in a4 large collective system under which blanket royalties 
a \ ° an B 1s 


\ ~ 


* are .teceived and distributed, The government is involved in operating 


the “systény, and the individuality of both aufhors and works tegds to be 
lost. Authorshy be paid well for the use of their works, but their ; 


‘participation in the system is, by definition, compulsory rather than 
¥ . - » : 
volun#ary, . ' : ‘ 
a 
It may come as a shock to realize that S. 22, as it now stands, 


~ 


. : . z 
contatns@four ful 1-fledged compulsofy licensés involving rate-making by a 
. : 5 ; ' 


Government: tribunal.» A separate piece of legislation, which ‘will, be 


pushed very hard.in the House, raises the possibility of a fifth, and 


“others may emerge before the bill is finally marge As we go into . 


the 1980's, copyright is becoming less the. exclusive right of ‘the author 
and more a system under’ which the author is insured some remuneration 
‘but is deprived of contrel over the use to which his words are put. 


In 1908, “Congress was confronted with a peculiar dilemma of - 


' « + we - i 
either giving exclusive rights to musical copyright owners, and thereby 
‘ . A 


; ‘allowing the creatfon of what th y referred to as a giant music trust, 
’ a! 


Pe ay is. 6 ’ ae 
or’ of withholding these rights a thereby causing a great injustice 
to creators. Congress devised what, to my knowledge -- and I have never | 


been chal lenged on this statement -- is the first compulsory license in 


% ee » 


ce 7 ros : 7] v 


history, section ve) of the pregent ‘There may well have beer 


intellectual canpbesed atte to this under /specific court decisions on in 


private, blanket Licensing arrangements; but, as far as statutory, 


, 


/ across-the-board, arrangements are ednoaniel; 1 believe thatthe copy- 
f right royalty for sound recordings was ‘the first compulsory Licenfe in the . if 
/ world. : me : : ao / 
a ae fi 


' It was copied almost immediately in the copyright statutes of / 
‘other countries, in the same ee of mechanical royalties for recording 


\ 


! music. The situation as it evo 


. 


ved-in the statute meant that. a two-cent ?¢ : 


limit was imposed on the amount of royalties -a copyright owner could get 


for having a song recorded, Onge the owner of the copyright yn a musical a 


composition licensed his worf“for recording, everyone else had a right to e Bs 
ane os : 7 ; 3 
make a recording by payjiig lwo cents per song per record, This is still 
» ‘the law, all these yfars later, and it is getting on towards 720 years now. 


. 


"It wold seem, on the basis of a great deal. of experience, PS pe 


- that. this cg pulsory license is as firmly rooted in our copyrigh 


as any ng can be.. [ suspect that, by the Cime S. ‘22 is enatted into’ - 


- oh . . 
r law, e desocuntorata wil L-have been raised inant it 18 t] 
‘ ‘ - : ae, ae) 
prgbably toe Late to raise ‘any phiTosophical qu, ions about compulsory 


censing in this context, . Indeed, the 


’ 
ma 


to expand the concept: of compul y lapenetng into every new form of 


se a 3 ’ ’ J, 
use of Sepycaniee wor sereated, by. changes in communications tech- / * 


‘ F 
* nology., Thi eseems dina a be true in the case of ‘jukebox performances / 


d cable television transmiss‘ions.*: an: : f 
. id - ‘ 5 Y 


. 


wo co gright law revision foundered for seven years» In Ia64 the House 


. 


ee eee confronted by this new and highly eentreversial issue, 
- 


» and neat imposing the heavy hand of, 


government regulation, This effort was doomed to failure. The reason 


yas that no one knew what the liability of cable systems ‘was under the 
: i \ . \ 
/ law, as construed An 1967, They do, now: The Supreme Court has twice 
4 f ‘ ; a 
held iff favor of’ cabte and against exclusive rights under the copyright 
‘ i . ; 


af _ statiite, ” = . — 24 ‘ 7 
‘ ; Cable a a roaring. issue in 1967 and, as a result, when 
f : , the House passed the bill, the whole eibie provision was simply wiped 
\ | away and the problem was passed to the Senate. e. 
4 = ) The Senate, in.turn, evolved. a whole new concept of protection ; 


ri : fot cabte uses of copy talited. works earaeh rested upon a compulaory 
Sw ” es 


. License /and addea a new and very significant institution, a dopyeteht- 


royalty tribunal. This new device, which Was inevitable when the House 


approach Jt 1987 failed, would ernats a povernnen{-associated body _ .- 
ethpowe red te “make decisiona with respect to the practical running of" 
rig éoiiputvary licensing s system. — Rates would be aes to review by 
“this ¢ tribunal and decisions would be nade with pesect to the disteibation 


of fees.’ 4 iy Sn ‘ 


*. / . e ‘ oa, ue 
so ’ oe - 
bee gt a aed Oe j i 
. : x % ¢ . - 
At mires of theaw co pulsory licenses = the. ‘soreal led c 
re a i . a 


abcnaniedl royalty, the jukebo compulsory License, and, ine compulsory. “AN 
Ligense for cable television/-- ject | certain to be enacted -in some. form 

- ANY three are very. deeply. footed in, the bill, and they are all ‘elated, 

. in jone wwdy or atother, to a copyright royalty tribunal that sais be i 


\ 
’ 


\ involved: in rate-making and in thegdistribution of fees.’ 


\ ~ \ ' \ In 1969 the Senate Subcommittee addéd a fourth compulgory 
. Al Vi ‘ ‘ ’ ae ; . 
: ' license for the Lila of sound récordings. , Base turned out| to be 
sea ' . 


, one BF the most donbroweretal provisions in the bill. , It was knoc ed) 


® a Py * 


: their back pn: en eee and sovighy fo. protect their inter sts x 
through collectivd hareaining and ne ye trust fund device. 
Now, in a complete turnabout, the whole AFL-CIO has joined with | f 7 
the record industry ina concerted effort’ to enact a copyright law 
establishing a royalty for the performance of sound recordings in radio’ 
and other eres Of course, this ‘is being fought vigorously ‘by the 
broadcastivig industry, and the fight will probably go right down. to ‘the 

“House floor, evoutathe a dramatic confrontation, 

I am auppor ting this proposal vin ‘piinciple heawine I “Hin it 
is unfair that, individuat performers have rarely geteived any: of the 

' benefits from the ereat bedivatanteal developments that have, . tg a ‘ti 


9 


euecehe, seuuat ty wi ped out’ their, profession: Fairness indicates that it 
, 4 * . - _ r a | 2 
is wrong that they not get paid for performances of their works,. and I 


_ believe that sboner or later this right will be recognized under some. ,. 
form of compulsory Licensing. 

; Pi "4 im Fe . . 13 a 

tm z ¢ at a ah Pe i ; / \ 


- ‘ Bs fee 


ee =e ee pee ete mmmnbennes cee ne caneerae = anee-k 9 + segment came mereoee =— ees tee vy 6 


- . met this: provision was in the bill the pbotic | broadcasters 


’ a ® f 


said, “Well, for heaven’ 8 “sake, if atl these comercial interests: 


” are going to “get someting Like this compyl sory license, why? shouldn' t we? : 
‘ oe { zu) 
= We subline bronléanters are ve paying any copyright royalties now, but we 


recognize- that we- should,’ '.But, even oP we have tp pay something, .we cannot 


' pu ourselves: in the position of havings to at individual clearances for 
’ ' q 


RE all athe music’ we play, all the graphic, works that we show on the screen, and 


a of the Literary works that we sae over pub Lic radio and on the tube," “3 
’ *, : , 
- aes , They teak their problens to Baaayer Mathias’ and apparently made ae; 
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“persuasive case, badanse we now have a new: gection’ 8 in the bill as it, 


, 48 . oe . eo Sa 
ae w poset tye Haase. It would créate a rather NE ompul sory license* 
SP i. “Gece - ee 
for the pubis broadcasting of musical éompaadeiens, nondramatic literary 
HT, Ree works, cand pictorial,. graphic and sculptural. works,,.pFt) would leave to the. 
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‘proposed royalty tribunal the problem of setting the. tefms, rates, and the. 
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I am “opposed to this, Provision, and. ehapsieulatls its’ impact’ sah 


\ the whole’ “Fae of nondramatic ‘literary oorie + At the same ‘aes * ‘am aware 


ate 
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af the vast political power of public broadcasters, and I think the ‘chiances. fs 


at faking compulsory Licensing! in this. area in the 1980's are better” ‘than ever. 


: : a What. we have seen: demonstrated | in he evolution of these five 
Bg s , 
conpuleory licensing SENERES and: others that seen to ‘befright Gawd ‘the | 
‘sever, ‘is a kind ak inexavabt iavoetiat process. sae § a 
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-- First’ you have a copyright Vaw that was written 


e : * ‘ at a particular point in the development *of 
‘ ‘o : ele 2 @ Meg a Big 2 Tg 
ae eS ‘scommunications technoldgy,; and without much 


: foresight. : 
ema tee Lilet i - “ mR tthe ewlipientge tm Oe ed a 
== - Then you have technological dévelopments, 
, lee which ESeahe Ot whole new ne: for the’. ° 
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x3 v creation and use ¢ ofvcopyrighted works’ 
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3 -— Business. investments are made and industries he 


‘ - po Poe. ¥ begin to develop. a oo — 
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o> The law is ambiguous in alienate eines and Ys 


“liabilities, 80. no one pays. any Sopaketen, x. 
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-- A point is reached where the -courts simply stop 
. . ‘ . . ~ © ‘ 

ow ' expanding the copyright’ law and say that 


only Congress can solve the problem by 


a ‘ ae : ca a ng "2 . 2 ; 3 : e 
gee ae ‘ . legiskation. | * ; oR 
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' : é -- You go to, Congress, but you find that you . 
; . - « a4 er * ae * 
; > have hundreds of special interests 2 
ew : cs A s "i : ae } 


Ho) rer hee HIF, ’ lobbying for or, against the expansion 


of rights, and the legislative task is : 
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> ho rgndoils . ' 


“et os le ee ) - compul ory licensing. On its fate, a ‘compulsory, 
; . 4 oe , : A 
“a t = ¢ koe ia e & 
anne, a : A teowling system looks fair to each side: the 
* : af c' # . 


, : Ba. ; 
; author and copyright owner get paid, but the 
user, who has made a strong argument that what 


. : a <. 
. ; : ‘he is doing represents, the public interest, cannot 
-be prevented from-using the work, 14 
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2 ge ‘have reached the point where any new rights under the 


copyright law apparently cannot be exclusive rights. : If anew , f 
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technological development makes ace format sxplantgtios possible,. . ° 
i ry a \ . ¢ 4 . 
ycompuisory licensing seems to offer the only’sotution,. This is - . 
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. internationally. Compulsory Licensing systems represent key provisions. - ' 
\ . . . = 


in the 1971 revisions of both the Berne and Universal Copyright © sie OS 
_ Conventions, and in recent’ copyright laws in other countries. 7 . 
* iad 
. - Be foré the reer: Program For general revision of the . > 
copyright lav began in 1955, the United States had endeagorel successfully 
ry to develop an international convention which would provide multilateral 
copyright retertone becieen Western eniashare countries and the . j 
“ 
- European coyntries members of the Berne Convention, The result was “a 
F the iii ia aie Convention, which was signed in Geneva in 1952 Pe. 
and came: into effect in 19552-~ a4 . - . a i ; ; * ae ‘ 
ae § its origins the Universal cépgr ight Teaeobies was conside éd ae 
7 wee transitidnal treaty whith wots ey up ana b away as more and 
4. more of its members aceapred the principhas of the Berne genvention. The 
confident ae ae twenty-five years ago was not only that the Taney of 
\ 
protection reached at the ak) revision of the Berne Convention ee 
in 1948 constituted ‘they norm in international copyright, but that even- : 
oS Ses (eewely high ‘level of -protection would continue to rise and expand. en 
These expectations, have proved false, for at least three - 
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interrelated reasons: : . ) 
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‘ -- First, the technological revolutidn in communications - 


> - PP wg 
. - oN and the compulsory licensing demands that it has 


. Spawned in L esvivalty al ae aad aed 


conferences in’ Stockholm iin 1967 and Paris in 1971 
ra : ‘ 


a ee Se riaeneaes the developing countries 


= 7 . o% WE ac a fe : ‘ 
P : : an international” copyright|system that gives them 


. * : ready access to the materials they need to combat 
i illiteracy, todd educational, and scientific and 
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‘ : technical information for their, peoples, at prices 


z they can afford to pay. Whether the 1971 revisions 
: ‘ ‘ of the two conventions have achieved sits goal as a 

. practical matter remains tote seer. ; 

: The concessions made, in: the Paris ‘nivinioans of 

oe os ; oi 
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> . = Second, the needs of developing countries. At crucial 
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é both the UCC and Berne Convention, in a-general sense, 


. | ws - : . 
a ; are’ an attempt-to preserve the principles of copyright 


mes the face of the meeds of states hale ali. Pa 
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_ resources, confronted with difficult and pressing e 
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. : any eee Ph ee 
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"| prefer interdependence and cooperative trading 
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relationships within the world copyright community. - 
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Whether this approach {s realistic in an iftcreasingly 
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y is far from certain. 
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adherence by the USSR to the 1952 text of the UCC, | 


- * effective on May 27, 1973, was a dramatic illustration 
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The situation of individual ‘authors’ ae 
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All of these forces seem to be combining throughout the world “ + 


a Z . 


. to substitute ‘compulsory. licensing and various forms of state control for™ 


“exclusive copyright control, and to substitute remuneration: for voluntary ie 


ot \ 
licensing arrangements, .Individual authors, 


tanding aléne, are ‘helpless 

to protect themsélves in a situation like this. 
» x » ¢ % . zi 

preserve their own independence as authors, they wi 


‘to ynite in collective. bargaining organizations,’ and to allow their -* 
- 3 . a “ . 


soe 


s * . . ; As 
representatives to speak for, them. he : ne y 
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Authorship, by which I include all kinds of ‘creative endeavor, , 
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is in an extraordinary state-of flux. For ‘some — Hundre years, from 
ey 

the end of, the patronage system: in the late 17th Century tq the auargence | 

of the new technology ie the beginning of bie 20 Century; ‘anchor , 

eaiaved sonething “like a direct one-to-one relationship with their readers 


through their publishers. This relationship has ceased to e cist “a 
Ble * : , 3 
entirely ‘in some crective fields, and is fast disappearing ig others. 
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Authors are losjng their ability to speak directly to readers, listeners 
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and viewers, and must now deal with increasing hordes of aieaiihs 


: eats as Bh nah bine be 
‘control. the communications media or the access to’ them, In this situation 
s ia) ro - 5 
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it is quite possible to envision the emergence of societies in which there 
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- eeying to preserve independent, free, REGED AD as a natural resource,. 
el . , % 
. one must be aware of the changes that are taking place and cautious about 
- the methods a a and deal with then, Some ideas that are: put forward 
1 A 


as solutions to practical Srobtend of copyright clearance ‘and access to 


information may turn out to be more destructive to our society than the 
re y : i 


problems they are supposed to solve. : 
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. I confess that at this point I come to the first of two _ fe 
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i; > bisiahs as in ny present thinking about he next 20 aah = quae tons 
that 1\ consider of immense importance but to whitch. Ie in see “no: 

. \ 
clear-cut answers. The first is what, in tihng” authore gan do to 
| * yw. ew 
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a protect themselves from this onSlaught of \technology. We have already 


reached a turning point in several areas, apd are fast approaching it 


amples ofjone sort of 


| ; ‘prganization of som2 sort. ASCAP and BMI are 
al Nt coblective organization in ich authors pool their copyrights but maintain a 
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some degree of individual ownership and control over their use. The other 
bys oa 


bi as ee! as : won 3 ° 
ésiat jean nypapot organization is.a trade union, Which represents its 
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¢ There is, quite obviously, a loss of independence in both 


cases, and for some authors and for some types of work this |this may 
prove an intolerable sacrifice, But wilat, are the alternatives? A 

- Ml . » ? : t 
continuing alliance with publishers or equivalent middle-men in which : 


« 


‘the individual author's voice carinot be heard? Direct government 
; ‘ 


control over licensing? Direct government patronage? 
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“These are the questions that will inevitable have to be faced ~ 
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and answered in the 1980's, and I find it astonishing that so far there 


° n . 


is very little awareness or discussion of them. The discussion should be , . 


undertaken by. the authors and creators themselves, not by lawyers or 


government types like. me, and not by publishers. or film producers or 


infoymation industry representatives, But a movenent toward eleadiusintes : 
arrangements and collective licensing has already started, and unless 

the implications and alternatives ie carefully eseuiond, patterns may 
become established that authors will soon find ehewadtues powectean tn 
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; | change. - 
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The role of tie state in copyright and authorship P 
: ‘ ; 
The most critical question arising from all of these trends ' 
‘ ; ae 


involves the role that government will play in the operation of the. copy- ie 
right systems of the :1980's, An the United States that role is clearly - 


expanding. Lt seems inevitable that the government will shortly be 
. ap = y . « ‘ * 
* involved in setting regulatory standards and royalty rates, in settling 
: : fase ae aie 


disputes over distrihution of statutory rpyalties, and in establishing * 


means by which individual, authors organize for the payment of royalties. 
‘How far this process is allowed to go, and how nengveesabie it -is allowed 
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to become, will depend on decisions ‘that must be: taken in the immediate 


_, future, | ‘ vs 19 


Recognizing what happens whenever bureaucratic 
nature js salYowed to take its, course, I feel that the office tust résist 


regulatory powers over copyright licensing 


nply walk away from the problem, leaving it to other would-be - 


t regulators or communicators or patrons to £ilt the vacuum, 
The decisions on this question, whatever’ they are, must’ be taken in full 


: realization of the dangers facimg independent gutharship in the next 
ior ape Sndapendant : 


